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11 September 2020 
 
 
Dear Edward 
 
THE ORGANIC PRODUCTS (PRODUCTION AND CONTROL) (AMENDMENT) (EU EXIT) 
REGULATIONS 2020 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
As you will be aware a protocol between the Scottish Government and Scottish Parliament 
that provides for parliamentary scrutiny of UK EU Exit related SIs that contain devolved 
provision is being developed but is not in place yet.  In the meantime the Scottish 
Government has agreed to act as if the original protocol on obtaining the approval of the 
Scottish Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 applies.  I am writing with regard to that protocol in relation to the 
Organic Products (Production and Control) (Amendment) (EU Exit) Regulations 2020, which 
contain proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition  
period nears we must respond to the UK Government’s preparations as best we can, despite 
the inevitable widespread damage and disruption that would cause. It is our unwelcome 
responsibility to ensure that devolved law continues to function after the end of the transition 
period.  
 
Scottish Government still has concerns about the operation of the NI Protocol, but we also 
recognise the need to prepare for the end of the Implementation Period. We are therefore 
proceeding on the basis that we are notifying the Scottish Parliament now of our intention to 
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consent to this SI, but invite the committee to note that the Scottish Government continues to 
engage with the UK Government on the NIP. 
 
I attach a notification which sets out the details of the Organic Products (Production and 
Control) (Amendment) (EU Exit) Regulations 2020, which the UK Government propose to 
make and the reasons why I am content that Scottish devolved matters are to be included in 
this SI. Please note, we are yet to have sight of the final SI and it is not available in the public 
domain at this stage. We will, in accordance with the protocol, advise you when the final SI is 
laid and advise you as to whether the final SI is in keeping with the terms of this notification.   
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
 

 
 
MAIRI GOUGEON 

http://www.lobbying.scot/


THE ORGANIC PRODUCTS (PRODUCTION AND CONTROL) (AMENDMENT) 
(EU EXIT) REGULATIONS 2020 

1. Name of the instrument and summary of proposal 

The Organic Products (Production and Control) (Amendment) (EU Exit) Regulations 
2020 (“the proposed regulations”) address technical deficiencies arising from 
withdrawal from the European Union (“EU”).  

 

2. Explanation of law that the proposals amend 

 
The proposed regulations amend European Union directly applicable legislation, 
namely: Council Regulation (EC) No 889/2008 laying down detailed rules for the 
implementation of Council Regulation (EC) No 834/2007 on organic production and 
labelling of organic products with regard to organic production, labelling and control.  
 
The proposed regulations also amend UK legislation made in 2019 that addressed 
technical deficiencies arising from withdrawal from the EU, based on a presumed “no 
deal” scenario. This instrument makes the necessary amendments to ensure that the 
Regulations adequately reflect the Protocol on Ireland/Northern Ireland to the 
Withdrawal Agreement (“the Protocol”).The following regulations now require to be 
updated in preparation for the end of the transition period by amending deficiencies 
within the retained EU legislation. 
 

 The Organic Production and Control (Amendment) (EU Exit) Regulations 
2019 

 The Organic Products (Amendment) (EU Exit) Regulations 2019 
 

3. Summary of the proposals 

 

The proposed regulations cover proposals to ensure any deficiencies have been 
fixed to ensure that the legislation remains operable and to make the necessary 
amendments to adequately reflect the Protocol.  
 
This includes extending the end date of the exception to the production rules for 
organic produce, set out in Council Regulation (EC) No 889/2008, from 2020 to 2022 
as that relates to the maximum percentage of non-organic protein feed permitted per 
12 month period for porcine and poultry species.  
 
The other changes, to UK legislation, are in relation to the Protocol i.e. references to 
“UK” have been amended to “GB” where they apply in a GB-only context. 
 
The proposal is to amend the legislation only to the extent necessary to enable it to 
work in the UK after EU exit. The proposed amendments are minor, technical 
amendments and do not contain substantive policy changes.   
 
 



4. Why are these changes necessary? 

 

In accordance with the European Union (Withdrawal) Act 2018, the existing EU 
Regulations relating to organic policy will be retained into UK law and continue to 
apply at the end of the Transition Period. 
 
Statutory Instruments laid in 2019 for a ‘no deal’ scenario fixed deficiencies such as 
amending references e.g. ‘Member States’ to ‘UK’ so they would be operable when 
applied in a UK- only context. This instrument makes changes to ensure that these 
amendments work in GB law following the Protocol. The references to ‘UK’ have 
been amended to ‘GB’ where they apply in a GB- only context. 
 

5. Scottish Government categorisation of significance of proposals 

 

Category A.  The proposed regulations are minor and technical in their detail and the 
aim of the proposed regulations is to ensure continuity of law on exit day.  There are 
no significant policy decisions for Ministers to make.  The deficiencies do require to 
be corrected and the proposed regulations update references and provisions which 
are no longer appropriate once the UK has left the EU. 
 

6. Impact on devolved areas 

 

While policy on organics is within devolved competence, the development of that 
policy has been aligned to date between Defra and the devolved administrations.  
There is economic and practical benefit to this continuing, particularly should the UK 
leave the EU without a deal in place. The Scottish Government and UK Government 
have normally worked together to create a pan UK approach, rather than have 
Scotland subject to a mix of UK and Scottish instruments, and it is proposed that this 
approach continues, where it is in Scotland’s interests and in the interests of our 
organic sector. The proposed regulations amend both organics EU legislation which 
applies UK wide and update UK SIs in preparation for the end of the transition period 
by amending deficiencies within the retained EU legislation. The impact of the 
proposed regulations will apply consistently across the UK.   

 

7. Stakeholder engagement/consultation 

 

Scottish Government policy officials have previously engaged with the Scottish 
Organic Forum (now disbanded) on previous changes to the legislation noted above 
and they were content with our aim of ensuring, as far as possible, that the future 
organics regime operates as closely as possible to the current rules. The Scottish 
Government has not undertaken specific engagement or any formal consultation on 
these specific amendments. 

 

 



8. Any other impact assessments? 

 

No impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 

 

9. Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers’ legislation 

 
The UK wide approach to the administration and enforcement of the organics 
legislation has worked well to date and since the aim is to ensure, as far as possible, 
continuity for the organics sector post EU exit, it makes sense to address the 
deficiencies that exist through UK SIs. Scotland does not have distinct issues that 
need handling separately from the rest of the UK and the majority of trade is within 
the UK.  There could be risks of opting for SSIs, for example unintended 
inconsistencies in approach across the UK which could affect the industry.   
 
 
10. Do the proposed changes adhere to the environment and animal welfare 

principles? 
 
The proposed changes are technical changes and adhere fully to the existing 
environmental and animal welfare principles.   
 
11. UK laying date of instrument  
 
22 October 2020 
 
12. Information about any time dependency associated with the proposal 
 
There is no time dependency associated with the proposals.  
 
13. Significant financial implications 
 
There are no significant financial implications attached to the proposed regulations. 
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